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This subject is a brief summary of my study about
comparing the law of international Human rights with the
law of national and constitutional law in Iraqg ,the general
international law, like any other law includes a set of (legal
texts) that regulate a number of issues , the goal of these

texts, in essence and purpose of the legal persons directed

to it by following the letter to follow or abstain a particular

behavior to achieve the system.

The legal rule within the framework of international law
must be characterized by abstraction and peek, peek
means that the legal basis address its speech to all the
people without being limited to a specific person and
address all the facts and circumstances without

being limited to a situation or incident. While abstract
means that the legal rule does not apply when drafted on a

specific or a particular fact.

The general international law is a product of joint efforts of

states, the balance of power and their interests is the




only guarantee for the continuity and sustainability

of the the implementation of its application to all states.

The lawmakers of UN resolutions develop principles to
limit the interests of states conflicts or use powers and
threat, and this is what was stated by the (Article 2,
paragraph4) of the UN charter, and that is one of

the reinforcements to respect the Internal and external

sovereignty of the states .

Although The United Nations Charter did not specify what
the issues involved in the internal affairs of States or

not and leave it to the discretion and whims of the major
countries in the security council and motivated by political
considerations which dominated all of the legal
considerations, with this the UN Charter, violates

the charter reign of the league of nations which was more
specific to issues that considered the heart of the internal
authority of states when it adopted the standard of
international law to identify these issues ,here the organs
of the united nations must decide objectively and good
faith whether the matter being discussed

enters essentially in the domestic jurisdiction of the state or

not.

At the end of the last century started a growing interest in

the protection of human rights in genera Within the




internal framework of states , which led to modify the
principle of non-interference (Article 2, paragraph 7) the
Charter of the United Nations.

The great powers started to think about using new method
to limit the principle of - non-intervention to the right

of intervention ,this intervention use several methods
,these methods led to an Influence on some concepts of
the United Nations that led to the weakening of

international law.

If we reviewed some of these concepts such as
intervention to protect human rights within states, as well
as the appearance of concepts of globalization and their

economic impacts, as well as combating terrorism, we see

that these concepts started to be exploited

by some countries, especially the major powers to put
pressure on the international organizations by

using chapter seven as maintaining

security and international in the name

of maintaining international peace and security without
taking the damages caused by. This usage and the
contrast with the principle of sovereignty and the principle
of the right of self determination for nations and non-
interference in internal affairs, which will result in the later

stages to weaken international law, but leave it aside.




In order to sovereignty of international law that was
based on (customary international

law or charters and international treaties)on all countries
regardless of differences in sizes and interests

which contributed peace and security after disasters and
destruction that occurred after world wars | and I, and In
order to avoid what might happen in the future, the
dominant countries have begun to shed light on how to
exploit the international organization and its decisions

, and adapting these decisions by pursuing a double
international standards policies which made the

organization an instrument serving the national interests.

There were many interference at the end of last

century and the start of the current century for many

of sovereign state on behalf of the international

organizations, and | have mention what happened in Iraq
as an example of this intervention, that choice caused by
a reality has been live with by the current generations, we
have explained how to exploit the organization to issue
successive decisions against a people does not have any
guilt only the existence of rulers have a special policy

that conflict with the interests of major countries.

This domination will lead to making the organization a

tool to serve the national interests of the




states dominant it at the expense of other countries and at
the international law principles and also at the expense of
Justification for their existence , leading to a loss

of dignity and credibility to the international organization
leading them to failure and failure like the previous

organizations.

3 Basic conditions must be available to give binding

to decisions taken by the security council, which is

direct the security council this authority in its

jurisdiction represented by the maintenance of peace and
international security, the use of such authority based

on Chapter VIl of the Charter, taking into account rules of

procedures and jurisdiction.

Most of states of the United Nations member still calls
for sovereignty , equality and not to interfere in the affairs

of states.

Some of these countries has called to convene an
international conference to reconsider the UN Charter and
find the deficiencies, it is necessary these international
decisions to be bound and suitable with equitable

representation of the makers of such decisions, reduce

the exploitation and domination of the major

countries on this organization, then the rule of international

law to all countries as required by principles and fair rights




to all peoples of the world, with different of their colors

,nationality and locations.

This issue is very important and its importance come from
the importance of the application of international

human rights and the interest from seeking general
solutions to the problems applying this law, which could
lead to bigger problems through non finding appropriate
ways to solve them, on the other hand most

studies regarding the application of human rights tend at
addressing subject on the basis of identifying application
problems for a specific rights or a specific application
problems and trying to find her own

solutions without search for global solutions, or that

many of studies go to address specific problems in the
international band exclusively as is the case in the

most international studies or treatments may be limited on

the internal band only as in the constitutional studies or in

the ordinary laws. While the problems of the application

may not be limited to certain rights, or within the limits
of certain laws, but they may be a broader

In terms of inclusion so that they may need to be treated
widely and with a new course line with the extent of the

problem and its gravity and seriousness .




| tried to answer some questions related to the

subject,

the realization of human rights is the purpose of the
existence of international law of human rights and that
why this purpose must follow the best, fastest

and surest way to achieve this end.

Based on the idea of law in general particularly the
idea of international law of human rights, the access
to this purpose has to be through the most effective
way and the ability to develop the rule and

directing other laws ,namely, for the constitution

as the supreme law of the state, which should be
subject to him the rest of the laws and all aspects of

activity and relationships in the state based on

the idea of superiority of the constitution that related

to its nature as a basis low.

If the constitution has this legal general benefits so it
may have other private benefits that linked to human
rights according to the fact that its philosophy may be
close objectively, Realistically and historically to
human rights law and not considered strange or out
of this subject.

1 - Will the constitution according to its theory and

application of philosophy to be the appropriate




way for the development of the domestic law in
human rights through
the positive emotion, international law of

human rights?

2 - And if this is so at the end is it possible that the
positive interaction between the two laws is sufficient
a human interference for us to resort a means of

working for the sake of human rights?

3 - And then can this role of constitution serve as

protection from violations of human rights?

4 - And if violations of these rights takes place and
there were obstacles and problems in front of the
application of international human rights Is it possible
for the idea of the of the constitution and its

philosophy provide legal solutions for that?

| have followed the steps below to get answers to these
guestions view of the complexity of human rights issue and
the lot of trends and writings about it and its association
with many of the issues side, and to serve the research
and its aims and in order not to deviate from the subject

and to avoid the redundancy ,I will try to search this

thread by addressing the analysis with regard to the

matter directly, and dealt with that surroundings to the




extent necessary for the search service without going into
further details so I will contented by mentioning the short
Intuitions on the subject and what has been dealt

with previously.

In order to achieve the optimum methodology | will try

to research on the possibility that the constitutions of

the states has a positive role in the application process of
international human rights law, This will be

undertaken through research into the possibility of
establishing this role on the basis of the presence

of meeting points between the international human rights
law , and the constitutions of states ,and the benefit

to establish a positive reaction link for human rights
service ,and to examine the affectivity and positively of

this relationship I will try to figure out the possibility of

solving the problems of the application of international

human rights law through the constitutions of the states
after the first affect by the international law of human

rights.

And for the search service | will divide it to three chapters,
on the first chapter | will speak about the definition of the
constitution and international law of human rights in order
to recognize the background of each of them and indicate

their relation objectivity and their philosophy in order to




indicate the extent of of service to the goal of research
and the possibility of using that in order to establish a

relation that serves human rights and their applications.

In the second chapter | will pick up the aspects of legal
relation that may occur between all the laws to be
examined and identify the extent of formation of
these aspects of positive or negative foundations
regarding the application of international law Of human

rights.

In the third chapter | will try to examine the possibility

of constitution to provide a solution to problems that
hinder the application of international human rights by
addressing the application of this low, view the most
important problems of the application, then show the
possibility of providing solution to these problems by the

constitution according to type and nature.

All of this will happened by attempting to reach to the

interrelated conclusions about part of the subject when
dealing with and reaching to an answer about

the possibility for the constitutions of states to have

a positive role in the application of international

human rights.

| have reached the following results:




1- There is an objective relationship between international human
rights law, and the constitutions of the states ,the
establishment of this relationship based on the close
connection between the constitution and the idea of human
rights in general, that happens

depending on philosophy theories of indigenization to the
idea of the constitution, especially those associated with the
idea of the social contract, for this reason this law considered
the closest In terms of the substantive relationship to the

idea and philosophy of human rights in general. And to find
out the compatibility of domestic law of a certain country to the
philosophy of human rights generally, we must know the
impact of this philosophy at the constitutions of these countries
, therefore the search for a domestic law to pave

the application of international law for human rights must

be through the closest laws to the latter act, this

condition available in the national constitution ..

2 - The constitution as the basic law on the state and which is

characterized by a number of formal and objective properties,

gualified to be the law which can run the rest of the laws
and all aspects of activities in the State, that represent those

related to human rights, much of it.

Thus the impact done through rules of international law of human

rights will pave the way for the possibility of influence the rest




of the laws in the State's legal system to serve the philosophy

of human rights.

3- The relationship between the international law of human rights
and national constitutions , which can have positive or

negative role in the process of applying the first law, by

which this thesis aims to reach the best aspects of application,
governed in accordance with a particular legal system to rule
relationship between international law and domestic law in
general, the activation of this system with regard to the
application of international human rights may mean possibility

of paralyze this law particularly for the underdeveloped

countries in the field of human rights ,due to an association

with the issue of sovereignty and cultural specificities and

economic considerations required for application and other
problems Which requires a special relationship between the
two laws, and this relationship be based on the

substantive links between the constitution and human rights ,
and enhanced by practical considerations calling for that in
order to find the international law of human rights,( Which is
considered the fruit of nations wills),its way to the application,
in order to achieve its goals and then reach the goal that

pushed the states to find..

4- The application of rules of international human rights was

originally established as privacy distinct from the rest of




International rules, because they relate to the rights of state
care and the interference in the practice of its terms of
reference specially the internal ones, And the trend

toward this privacy is supposed to represent the total
international wills when establishing this law thus, this means
they must be characterized in their application from the rest of

international rules.

On this basis, this privacy require Not to obstruct application
process the international human rights law by the states , but
must not deal with such rules as dealing with other
international rules, where it should deals with that with privacy,
and express its will through the most domestic laws that reflect
the will of the state and its orientations ,And the

related substantive of this relationship which is constitution of

the state.

5- The state constitution should be the best means can affect the

domestic law of the state. And with regard to the application of

human rights international law it Considered the best way in
which the provisions of this law to move into

domestic law, affected it. Work to develop it toward the acts of
human rights, toward realization of human rights to preserve
it and prevention against any violation and all that can

be generated from that by any International interventions may

lead to disturbing the international relations which mean the




possibility of aggravation of humanitarian suffering because of
it. Because of its specifications of formality and objectivity that
can address the most important theoretical and practical
problems obstacles to the application of international human
rights law or may object it after the application. the concepts
of treatment and prevention can be achieved through It with
regard to human rights violations in general especially the

violation of international human rights law.

Finally the final results of the subject been as following:
1- Since the Constitution is the supreme law in the
system of domestic law of the state is characterized with
specific properties that distinguish it from the rest of laws
because of its privacy and the importance of topics
covered in. On this basis, this law can govern all laws ,
actions and activities in the state, directing it including

those related to human rights.

2- The law of international human rights is a branch from
the general international law ,its specialized in ruling the
behavior of States as much relating to its goals

represented in the work of human rights and promoting it.

3 - Since man is the basic aim of international human

rights law ,he lives and ruled directly by domestic laws of

the countries and these laws can be applied positively or

negatively on him In relation to his human rights, and the




benefit from the rules of international law that protect him
remain governed by the extent of impact of these rules on
the domestic laws of each state that govern individuals are

subject them.

4 - Since constitution represents the law which is

capable in all its specifications and characteristics to
govern all laws and existing activities in the state, the
impact of international human rights law should be focused
on it so that it is the channel through which

they can influence the rest of the ordinary laws which are
lower , so that it becomes consistent with international
human rights law through its agreement with the basic
rules contained in the constitution, Which transcends it,

according to the hierarchy of domestic legal rules.

The ability of constitution is enhanced to play this role

by reaching to the existence of many points of
convergence between it and international human rights law
after examine the relationship between them which
appears in many aspects some of them controlled by
general rules based on the outlook of both laws in terms of
the system to which it belongs, or may be based on the
private outlook for each of them in terms of privacy, nature
and shared goal between them. The first aspect is based

on the relation between public international law and




domestic law, which appeared to the researcher Control
many of theories and There's a different between
countries in adopting the rule of relation with its domestic
law to international law, this relationship remains governed
by the attitude of the state from international law and

Is adopting an attitude based on its options between
bearing the burden of international obligations or bear the
burden of international responsibility resulting from the
failure to implement the international obligations. At such
situations the application of international human rights law
may be in the majority of its rules in greatest need

for domestic laws that are consistent with it in order

to ensure the application of its provisions , failure to
achieve this means paralyze international human rights
law and not to apply it, this impact is achieved in this

law more than other branches of general international

law which generally may not be in dire need of the

domestic laws in order to apply its provisions.

The second aspect of the relation embark upon the basis
of privacy characteristic of the relation between

international human rights law and the constitution,

this privacy pave the way for creating a special

legal regulation to rule the process of applying international
human rights law by the domestic laws of the states and

availability of the necessary guarantees to complete that.




5 - Since that was the case in the previous paragraph,

it can confirm this through the knowledge of the most
important problems facing the application of international
human rights law then supporting it with solutions that
could be be submitted by constitution to overcome

them and ensure proper application.

6- And where constitution can provide the solution to
problems associated with the relation between
international law and domestic law, by finding the
constitutional rules that give the privacy of the

relation between domestic law and international rules of
human rights Without other general international rules,
also the problem of international and privacy ,as that the
constitution represents the law that express the will of
people and thus his attitude from the issue of privacy will
be far from the deviations by governments to evade the

application of human rights.

As well as with the problem of reservation as it can be
solved by the constitution, it will be the tool to adjust how
the use of reservation so that it is based on the balance
between the real considerations, Where resort of states to

reservation in conformity with the purposes that system

was initiated in order to achieved and away from deviation

by governments to evade the application of human rights ,




as for problem of not taking the appropriate action
constitution could be the best to solve this problem, is the
containment of constitutions rules pursuant to be given
constitutional status to the rules of international human
rights this means give it a highness and sanctity And thus
they are applicable automatically, and has adequate
guarantees against violation, as well as is the case with
the problem of restriction as the constitution is the best

way to organize the process of restriction so that play its

goals away from possibility of deviation by government and

use it to evade the application of human rights & the

practice of the assault.

This means that the constitution could be the best way for
the transition of the rules of international human rights law
to domestic law which is necessary and required for

the application of these rules, as it is characterized of
being originally prepared to deal with all terms of human
rights and the reason is the substantive specialization to
do that and the special relationship with international law in
general. In addition to its role in the process of transfer the
rules, In the role may continue after obtain the transition so
that it can be the tool to solve problems of application as
well as can provide the necessary guarantees for the

continuation of the application and elevate it. which means




that it may have a role of therapeutic and preventive

against the violations of human rights, with this description.

It will be the safest, secure and most comprehensive
alternative from humanitarian intervention . On the basis

of the Conclusions of treatment.
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