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Summary

In our effort accompanied with the research and analysis , we
got many results and suggestions and

recommendations as well as what mentioned in the thesis as
following .

firstly —results

. The guarantee was the debtor's body , life ,freedom by selling
or killing or slaving him before being of the mortgage system
as a guarantee for debtor's freedom by slaving him or one of
his family when he is unable to pay back his debt when it is
due . the Sumerians limited this authority to be three years
but in the fourth year , the debtor gets his freedom .

. The ancient Iraqis were dealing with the mortgage contracts
according to the popular norm before the legislation of laws
based upon the item (61) of Ashnona's act (2000-1761 B.C)
when the mortgage considered unrighteous when there is a
partner in the mortgaged fund or when the mortgage is done
by a slave .

. The issuing of the limited estates ownership during the
Sumerian state rule , the developing of the individual
monarch system at the time of the king Hammurabi (1710-
1670 B.C) , specialists were assigned by him to fix the
borders of the lands , many estates ownership documents
issued by him on pottery tablet , the possessive mortgage
was issued by him in the item (50) of his act , all these factors
played important role in developing of the mortgage system
and expansion of dealing with him .

. Romans developed the mortgage system and they did their
best in finding of the credit mortgage contract which did not
lead to transfer the mortgaged possession to the mortgaging
debtor when the possessive mortgage was prevailing . they
established the right of (track) by which the mortgaging
debtor can track the mortgaged thing and sell it to get his
right from its cost to proceed the other debtors .

. Another kind of the possessive mortgage appeared by the
romans called ( credit mortgage contract ) by which the
mortgager transfers the ownership to the mortgaging debtor



and the latest commits to get it back to the mortgager when
he pays the debt back . this kind of contract was allowed by
the Muslim jurists ( contract of paying back ) the lIraqi
legislator considered it as a possessive mortgage in the item
1333 of the civil law to guarantee the creditors right and to
know the intentions of the contractors about the contract of
paying back . _

That kind of contract is considered unrighteous in the
comparative law according to the item 465 of the civil
Egyptian act which considers the selling contract
unrighteous when the Legislator keeps the right of getting
back the sold thing during specific period .

. The mortgage plays an important role in insurance of the
banks from the credit risks because their right relates with
specific fund assigned to pay back the debt of bank which is
not competitive by any one . the mortgage gives important
rights and authorities to the bank among them the right of the
mortgage is indivisible everything of the bank debt is
guarantee by the mortgaged money and everything of the
mortgaged money will be guaranteeing for the all bank debt .
one of the mortgage features is giving the banker the tracks
right of the mortgaged money for anyone and the execution
right to sell it to get its dues from the cost proceeding the
usual creditors and the mortgaging debtors who are next to it
in the grade .

. The lIraqi legislator fascinated the procedure of the
mortgaged estates according to the act of the Iraqi
registration no (43) of the year 1971 which granted the chief
of the estate registration the authority for selling the
mortgaged estates based upon a written request from the
mortgaging debtor regardless of issuing any judicial decision
to enable the banks to get their dues and interests not to
exceed 7% fast every years .

. The definition of the credit was mentioned in the Iragi act of
banks in different way from what was mentioned in the act of
central Iragi bank . The Iraqi translator but not the Iraqi
legislator had to unify the definition in both of two acts



publicly in 2004 because the definition in the English text of
the two acts was unified . It seems that the two acts were
written in the English language at first by the ruling American
authority then they were translated into the Arabic language
literally and badly and the difference of the two meaning
happen as a result of the difference among the translators .
What a disaster it is in our country . as the most and valid
acts which move the wheel of the economic life since nearly
ten years were written by people could not agree about a
unified translation to define the credit therefore, the definition
need the clarity and it is incoherent and its vocabularies are
weak . what do you think about the other legal items ?

.Some of the risks which indicted to the authority of
assignments of the external accounts for the bank according
to the item (46) of the lraqgi act of the banks which assigned
the shareholder exclusively in the meeting of the general
corporation ( general assembly ) also , those rules allowed to
assign the bank continuously for 5 years when the time
exceeds this period the bank can get exception from lIraqi
Central Bank. moreover the limitation of extra wages may
make it suspicious and not neutral in its work and waste the
time to know the fact of the bank situation and to predict its
future specially when the chief of the bank management
council who controls this assignment for him , his family and
his relative to have most of the bank shareholders . in this
case the reviewing of the external accounts may have two
choices in the banks where there is a financial corruption and
legal offenses either he states the fact to sacrifice his
assignment again or he flatters to be assigned again .

The law did not put texts to fortify the reviewing of the
external accounts from as presses to balance it between the
living and integrity . there is no doubt that its immunity affect
positively on the bank sector immunity from the financial
corruption and vice versa .

The Egyptian legislator treated like this risks that he allowed
to the governor of the Central Bank in the item (83) of the
Central Bank act and the bank system to ask a third



reviewing of accounts as well as the two other whom
assigned by the bank to do a limited task and the Central
Bank pays his efforts .

10- from the risks which need a treatment is to allow to a
person or a family to have most of the bank shares to let
them to control the decisions of the general corporation and
the decision of the bank management to be able to employ
the fund deposits for their own benefits which are almost
mixed with corruption and risks . the experiments proved in
Iraq that the family banks are the most banks exposed to the
bankruptcy .

The amended Iragi act of companies no (21) for year 1977 in
the 2" and 3™ article of the item (39 ) assigned a contribution
ratio founders of the contributing company not less than 20%
of its nominal capital and subtract the rest ratio for
contracting . that act assigned the minimum edge but it did
not assign the maximum edge of the founders contribution .
As for the Iragi act of banks in the item (1/107) which
mentioned not to apply the rules mentioned in the act of
companies which assign the contribution ratio in the
companies for the shareholder in the banks . It made the
contribution ratio open by its minimum and maximum edge .
As for the comparative law in the item (51) of the Central
Bank and the bank system and the Egyptian fund which did
not allow to any natural or considered person ownership as
well as any one of his relatives until the 4hte level .

11- the Iraqi legislator neglected the foundation a box to
guarantee the deposit in the private banks . this box is very
important to keep the bank sector and the financial economic
stabilization . While the financial crises the depositors will be
crowded on the banks to draw their deposits . This state will
increase the crises and lead to bankruptcy of the bans but
the state of crowding ends when there is a box to guarantee
the deposits moreover this state will be motivation for them to
deposit their extra money ion the banks and this leads to
increase the monetary fluidity to take its way to the credit
activity for the different bank sectors .



The Egyptian legislator established a box to guarantee the
deposits in the item 78 of the act of the Central Bank and the
bank system and made him as artificial personality and
independent budget .

12- the weakness of the supervision system on the banks as
a result of the legal base which organized the bases of the
bases of the supervision and searching in the item 53 of the
Iragi act of the banks which give the searchers the
independence and strength to do their inspectional role . the
period of their responsibility was not limited and they should
not swear before practicing their jobs . the legal base did not
make their direct connection with the governor of the Central
Bank or presentation their reports to him to be exposed to
any intrusion or effect on their work . also , it did not prevent
them to accept any gift or credit for them or their families and
to work with the other private banks during the official
holidays but these states may be entrances to enter some
banks when contain many legal offences and financial
corruption under the pretext of the use from their experiences
to develop the work of bank in return of much money .

13. granting the credit without guarantees carries the risks of
the non-paying up. the article (B) of the item 27 of the Iraqi
act of banks permitted granting the credit without guarantees
by the text ( the credits are granted either they are
guaranteed or not ...) as for the comparative law , it provided
in the item 57 of the Central Bank act and bank system and
the Egyptian fund on the banks while presentation to the
credit that who asks for credit should be reputable and has
self and enough sources . the studies should prove efficiency
of his expected monetary flushes for his activates to execute
his commitments but like these terms were not mentioned in
the lraqi act of banks .

14- from the major risks on the bank sector is accepting of
the clerk of the Central Bank the gift or credit from the private
banks .

The article (5) of the item (21) of the act of the Iraqi Central
Bank issued by the American ruler , then , no (56) for the



year 2004 prevented the clerk of the Central Bank to accept
the gift or credit but that prevention is not absolute or decisive
it is provided prevention by its effectiveness on his loyalty or
subjectivity for his duties to make that prevention as a scale
to achieve the tem or not . the clerk evaluates himself if he
accepts the gift , will that effect his loyalty or subjectivity in his
work or not the one who alleges the opposite of that he will
bear the burden of proof according to the following text ( the
governor or his deputy or anyone of council members or any
clerk of the Iragi Central Bank should not accept any gift or
credit for himself or instead of anyone has family or
commercial or financial relation with him if his loyalty or
subjectivity of his duties in the Iragi Central Bank will be
effected by that the legislator in this article permitted for
taking the bribery under the coverage of gift and exploiting
the job under the coverage of credit and let the financial
corruption to wear the law dress .

Secondly : recommendations and suggestion :

1- Issuing anew act for the Iragi Central Bank and Iraqi banks
by committee composed of experts of banks and private law .

2- A second external accounts reviewing for the Iragi private
banks should be assigned . it should be chosen and paid by
the Iraqi central bank. ,

3- The ratio of possession of the natural or moral persons for
the bank shares should be limited not more than 10% of the
bank capital . the natural person's account should include his
possession as well as the his relative's possessions until the
4™ degree .

4- A box to guarantee the deposits should be established . this
box should have a moral personality and independent budget
. the state and private banks should finance that box .

5- The supervision system on the banks should be reinforced by
forming a committee of the inspectors to take its decisions by
the majority and it connects with the governor of the Iraqi
Central Bank directly . the period of their task should be
limited and they should be prevented from taking any gift or
credit by them or their relatives and working for the private



banks during the official holidays . They should swear before
the highest authority in the country before starting their jobs .
they should get 10% of the fines amounts which imposed on

- the banks as a result of legal fines or financial corruption
discovered by them .

6- The ceiling of the granted credit should be limited without
guarantees provided the good reputation of the one who
asking or the credit there is study proves that this expected
monetary flushes for his activates are enough and he has
self-sources enough to pay back the granted credit .

7- The article (5) of the item 21 of act of the Irag Central Bank
should be amended to make the text (as following the
governor or his deputy or any one of the council members or
any clerk in the Iraqi Central Bank should not accept any gift
or credit from the Iragi financial foundations for himself or
instead of any person has family relation or commercial or
financial with him until the 4™ degree for any reason ) .

8- Specialized financial foundations should be established to
buy the guaranteed debts with mortgage for its importance to
treat the lack of the monetary fluidity in the bank fluidity in the
banks and or guarantee the banks from the stoppage of

paying .

God is the Owner of Success
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